
1

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 273 of 2016
U/s 447/323/427/149 of I.P.C.

Safuruddin

                                                         …..Complainant

-Vs-

   (i) Hamid Ali,
           (ii) Samsul Hoque,

(iii) Moti Ali,
(iv) Kabir Ali, 

        (v) Zomir Uddin &
       (vi) Sahab Uddin.

                                                                                ….. accused 

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. M. Hoque, Advocate......................….........for the complainant.
Mr. Md. S. Rahman, Advocate….................for the accused-persons.

Date of Evidence : - 07-12-17, 13-08-18, 29-04-19 & 23-05-19;
Date of S.D : - 11-07-19;
Date of Argument : - 03-08-19;
Date of Judgment    : - 26-08-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that complainant

and accused-persons are inhabitants of same village. Accused are cruel in

nature  and  used  to  quarrel  all  the  time.  Complainant  has  been  in

possession of a piece of land since long measuring 4 kotha 17 lechas being

the dag no. 72/43 and patta no. 178 in which he has RCC house. He came

to know accused Hamid Ali  had recorded his name over  a plot  of  land

measuring 2 kotha 10 lechas out of his total land. He filed a petition to the

office of the Assistant Settlement Officer to correct land record. Settlement

officer  after  hearing  both  sides  advised  them  to  file  civil  suit.  On

25/10/2015, at about 9 a.m., Hamid Ali along with other accused persons

had  come  armed  with  chopper,  axe,  etc.,  to  his  house  and  took  in

possession of three rooms of his house. On 27/11/2015, accused persons
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damaged  one  room  with  hammer.  Accused  persons  threatened  family

members of complainant. On 2/2/2016, accused persons came and cut his

betel  nut  trees.  When  complainant  and  Hasena  Bibi  tried  to  prevent

accused persons then, accused persons assaulted them. Neighbours came

and saved them.

2. On receipt of complaint, the then ld. C.J.M., Dhubri, registered a case

being  the  C.R.  case  no.273 of  2016  and  transferred  to  this  court  for

disposal. Complainant and his witnesses were examined u/s 200 Cr.  P.C.

Thereafter, on the basis of statements of complainant and his witnesses,

cognizance  of  offence  u/s  447/323/294/  354/506/427/34  IPC  was  taken

against  accused  persons.  Processes  were  issued  to  accused  persons.

Accused persons appeared in the court and they were allowed to go on

bail. After having heard both sides and considering the material on record,

particulars  of  offence  u/s  447/323/427/149  IPC  were  read  over  and

explained to accused persons. They pleaded not guilty and claimed to be

tried.

3. During trial, prosecution side examined three numbers of witnesses.

Later, complainant failed to produce Salema Bewa (p.w.-3) and therefore,

her evidence expunged. In view of the evidence on record, accused were

examined and recorded their statements u/s 313 of Cr PC. The pleas of

accused  were  of  total  denial  and  declined  to  adduce  evidence  in  their

defence. I  heard  arguments  put  forwarded  by  learned counsel  for  both

sides.

          POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

(i) Whether  the  accused  persons  on  25/10/2015 and  in  subsequent

dates in prosecution of their common object, committed criminal trespass

by entering into the house of complainant with intent to commit an offence

or to intimidate or annoy complainant and thereby committed an offence

punishable u/s 447 of IPC?

(ii) Whether the accused persons on 2/2/2016 voluntarily caused hurt to

complainant and his wife and thereby committed an offence punishable u/s

323 IPC?

(iii) Whether  the  accused  persons  on  27/11/2015  and  on  2/2/2016

committed  mischief  by  damaging  house  and  cutting  betel  nut  trees  of
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complainant valued more than Rs. 50/- and thereby committed an offence

punishable u/s 427 of IPC?

(iv) Whether  the  accused  persons  on  25/10/2015, 27/11/2015  and

2/2/2016 were members of an unlawful  assembly,  in  prosecution of  the

common  object  entered  into  compound  and  destroyed  property  of

complainant which offence you knew likely to be committed in prosecution

of the common object of the said assembly, and you, being members of

that assembly at the time of commission of offence are hereby liable for

committing an offence offence punishable u/s 149 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

4. Safuruddin Ali,  complainant of  this case deposing as p.w.1 stated

that he filed this case against accused persons namely Hamid Ali, Samsul

Hoque, Moti Ali, Kabir Ali, Zomir Uddin and Sahabuddin. The incident took

place in the year 2015 and at about 9 a.m. He is living in a plot of land

owned  by  his  father  from  many  years  and  he  pays  land  revenue.  He

constructed RCC house over that plot of land but, on the day of incident,

accused persons entered into his land without his knowledge and started to

plant  trees.  When  he  objected  then,  they  threatened  him  with  dire

consequences and left his land. Thereafter, he came to the Circle Office to

enquire about status of the said land, as such, accused persons told him

that they are the original owners of the plot of land. He got to know that

the land where they are living is owned by him. When he returned to his

house, he heard from his wife that accused persons had come to his house

in his absence and damaged his house. Accused persons also cut betel nut

trees and other trees standing in the plot of land.  Accused persons had

come to their house armed with deadly weapons and when his wife tried to

prevent then, they thrashed his wife rebuking filthily and burnt her cloth.

When accused  persons  saw him,  they  tried  to  beat  him and he  saved

himself entering into house. Accused persons left his house.  

5. During cross-examination, p.w.1 stated that the incident took place

in the year 2015. He did not submit any land document or land revenue

receipt in the court. He noticed one Somotulla is the owner of the disputed

land in the land record of Circle Office. He did not correct any land record in

Circle Office. He denied that he was not present at the time of breaking his

house. He denied that accused persons had been in possession of the said
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land and he had not submitted land document in the Court to conceal the

fact. He lodged three cases in total against accused persons including this

case. He had four RCC room in the disputed land. He mentioned in his Civil

case, T.S. no. 34/16 that accused-persons on 24-04-15 had broken three

rooms  of  his  house.  He  mentioned  in  GR  case  no.  1339/16  that

accused-persons on 14-04-16 had broken two rooms of his house and today

in this case, he mentioned that on 25-10-15 accused-persons had broken

three rooms of his house. He denied that he had said falsely that accused

persons damaged his house and therefore, there is difference about date of

occurrence. About 200/250 people gathered at the place of occurrence. He

does not know names of all persons. Abdul Hamid is also lodged a case

against him on the allegation of breaking his house and the said case is

under trial (CR 553/16). He denied the other suggestions made by defence

counsel on behalf of accused persons.

6. Hasina Bibi (p.w.2) stated that she is wife of complainant. She knows

accused-persons.  The  incident  took  place  in  the  year  2015.  They  were

residing in a plot of land by constructing house for many years. But, they

heard that accused Hamid had illegally mutated his name over that plot of

land. When they had filed a case for correction of land records then, one

day accused  persons  came to  their  house,  in  absence  of  her  husband,

armed with deadly weapons and destroyed their house along with trees

stand over that plot of land. Accused persons also beat her when she had

resisted them from destroying their properties. When her husband reached

home, accused persons slapped him twice and left the place of occurrence.

Thereafter, her husband filed this case. 

7. During cross-examination,  p.w.2  stated that  Safuruddin  and Abdul

Hamid are living on the said disputed land still  now making house over

there. They did not lodge any complaint in the Circle Office to correct land

record. She was in her house, at the time of incident. About 30/40 people

gathered. Her mother Salema and Aijul were present. She forgets others.

She forgets the day and date of the incident. At first, Samsul assaulted her

and thereafter, other accused-persons. She sustained injury on her hand.

She did  not  visit  Doctor  as such,  her  injury was  minor.  She denied the

suggestions made by defence counsel on behalf of accused persons.
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8.      Thus, from the evidence of p.w.-1 and p.w.-2, it is cleared that the

dispute between the parties is for land. Both sides claim the disputed land

of their own. P.w.-1 and p.w.-2 stated that they are living in the disputed

land constructing RCC house.  But,  it  is  appeared that  p.w.-1 and p.w.-2

concealed some facts and stated about fact of the case as suited in support

of their case. Complainant did not produce any land document in support of

his claim over the disputed land. If accused persons had broken 2/3 rooms

of  their  house  then  they  could  not  live  in  that  house.  From

cross-examination of p.w.-1, it is cleared that he mentioned different dates

regarding  occurrence  of  the  incident  in  different  cases.  Complainant  is

litigating with accused persons. The pending of civil case shows that there

is  dispute  about  ownership  of  the  plot  of  land.  So,  it  can  be  said  that

complainant is not owner of the dispute land till decided by competent civil

court. P.w.-1 stated in his cross-examination stated that the disputed land is

mutated in the name of one Somotullah and he has not taken step for

correction of land record.  According to p.w.-2, accused persons came to

their house one day and damaged properties. So, the fact that accused

persons came to their house on different dates finds no corroboration from

p.w.-2. P.w.-1 did not see accused persons beating p.w.-2. P.w.-2 claimed

that accused persons had beaten her.  But,  there is no independent eye

witness to support the fact that accused persons assaulted p.w.-2. P.w.-1

stated that  about  200/250 people  gathered at  the place  of  occurrence.

P.w.-2 stated that about 30/40 people gathered at the place of occurrence.

Complainant failed to adduce evidence of those people who had seen the

incident in support of his case. I found, it is not safe case to hold accused

persons guilty only on evidence of p.w.-1 and p.w.-2. Their evidence are not

cogent as we observed above and cannot be acted upon.    

9.  In view of the above discussion of evidence and observation made

therein, I am of the opinion that prosecution  side  has failed to prove the

offence  against  the  accused  persons  beyond  all  reasonable  doubt.

Therefore,  accused-persons  are  acquitted  from  the  offence  u/s

447/323/427/149 IPC on benefit of doubt and set at liberty forthwith. Bail

bonds stand in favour of accused persons are extended for another period

of six months in view of section 437A of Cr PC.
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10. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 26th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Safuruddin Ali, (Complainant),

  PW- 2 Hasina Bibi, 

  

2. PROSECUTION EXHIBITS:-Nil

.

3. DEFENCE WITNESS: -   Nil.

                               Addl. C.J.M, Dhubri 


